Information on the Forest Service 215 Appeal Regulations

Adverse Ruling in Sequoia ForestKeeper v. Tidwell – Agency’s 215 Appeal Regulations
Background
· On March 19, 2012, the U.S. District Court, Eastern District of California found that Forest Service (FS) regulations exempting project decisions from notice, comment, and appeal when categorically excluded (CE) from further analysis under the National Environmental Policy Act (NEPA) are in violation of the Appeals Reform Act (ARA) and enjoined the FS from following these regulations.
· CEs are categories of actions/projects that do not have a significant effect on the environment. 

· Under the Agency’s 215 appeal regulations, CEs were exempt from notice, comment and appeal.
· Compliance with the Court’s Order is mandatory.
Why is this Ruling Important?
· Providing for notice, comment and appeal on CEs will delay implementation for a wide variety of projects, and may add up to 135 days to a project’s implementation schedule (i.e., 30-day comment period, 45-day appeal filing period, 45 days to review the appeals, and a 15-day stay of implementation following the appeal decision).

· Nearly 80 percent of FS decisions are CEs documented in Decision Memos (DM).

· .  Projects include (but not limited to): 

· Activities contributing to local/national demand for services and products (e.g., outfitter guide permits, timber sales).

· Activities related to energy development 

· Activities ensuring public health and safety (e.g., hazard tree reduction & approvals for public utilities/communication sites).

· Recreation (e.g. maintenance/repair of campgrounds/trails/ski areas).

· Access to private lands and commercial use of FS roads.

· Actions that reduce the risk of catastrophic wildfire and improve habitat & watershed conditions. 
What is the Forest Service Doing?

· On March 20, 2012, the Associate Deputy Chief of the Forest Service instructed field offices to immediately comply with the Court’s injunction.  
· All Forest Service units will provide notice, comment and appeal opportunities for all projects and activities implementing land and resource management plans that are documented in a DM, DN, or ROD.

· While operating pursuant to the court’s order and to diminish the potential for conflict and continued litigation, the FS will also require a decision document (i.e., DM, DN or ROD) for any project that authorizes the sale of timber.

· The FS recognizes this direction represents a significant burden and will in many instances create substantial hardships for users of the National Forest System.  

